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INTRODUCTION
The year 2020 was a year of unprecedented firsts. COVID 19 brought the world to its
knees, in which national economies and businesses struggled to keep cost at a minimum and
governments struggled to deal with the spreading virus.1 Many industries and job sectors were
especially hit hard. However, the music industry fared far better as a whole than other industries.
Despite live performances being canceled and other disruptions, music recording revenues grew
by 8.9% to $8 billion.2 In addition to revenue growth, the music industry saw numerous artists sell
their catalogues. Artists such as Bob Dylan, Neil Young, and Shakira sold their catalogues in
apparently lucrative deals.3
This paper discusses whether these deals are truly lucrative, in terms of whether artists are
being fairly compensated for their work. To explore this topic, this paper will present a primer on
valuations, and then discuss the methods and key assumptions that the music industry utilizes to
value catalogues. As a part of this discussion, this paper will provide the opinions of some valuation
experts outside the music industry. Further, this paper will discuss In re: Appraisal of the Orchard
Enterprises, Inc., which appears to be the only US case that values an enterprise based upon its
music catalogue as a going concern. Finally, this paper will conclude by providing artists and their
lawyers with critical deal points that they should consider prior to selling.

1

Lora Jones, Daniele Palumbo & David Brown, Coronavirus: How the Pandemic has changed the world
economy (January 2021), https://www.bbc.com/news/business-51706225.
2
Mitch Glazer, 2020 Year-End Music Industry Revenue Report, RIAA (February 24, 2021),
https://www.riaa.com/reports/2020-year-end-music-industry-revenue-report/
3

Marc Hogan, What to Know about Music’s Copyright Gold Rush (January 25, 2021),
https://pitchfork.com/thepitch/what-to-know-about-musics-copyright-gold-rush/
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VALUATION FUNDAMENTALS
The Standard & Premise of Value
“The standard of value is related to and determined by the purpose of valuation.”4 Further,
if the wrong standard of value is used then the final value could be very different from the intended
value.5 One such standard of value is the fair market value. The fair market value “is the price at
which the property would exchange hands between a willing buyer and a willing seller, neither
being under any compulsion to buy or to sell and both having reasonable knowledge of relevant
facts.”6 In contrast, investment value “is the value to a particular investor based on individual
investment requirements and expectations.”7 Further, investment value may reflect the risk of a
particular investor than the market as a whole.8 Thus, investment value only cares about the value
to a particular investor, whereas the fair market value is determined by two parties, a hypothetical
willing buyer and willing seller.
The premise of value “is an initial assumption about the context in which you are going to
value the company.”9 Those assumptions are characterized as either a going concern value or
liquidation value. The going concern value is “the value of a business that is expected to continue to
operate into the future.”10 Whereas, the liquidation value is “the net amount that would be realized
if the business is terminated and sold piecemeal.”11
For the purposes of this paper, music catalogue valuations must be determined by
analyzing the catalogue as a going concern because buyers expect these catalogues to generate

4

James R. Hitchner, Financial Valuation: Applications and Models 3 -5 (4th ed. 2017).
Id.
6
Id.
7
Id.
8
Id.
9
Jack Williams, Teaching Business Valuation to Lawyers... and Other Unnatural Acts, at 6.
10
Id.
11
Id.
5
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revenues into the future. From there the fair market value of the catalogue can be determined.
Next, this paper will discuss the various approaches to valuation.

Income Approach - DCF
The income approach is a method of determining the value of a company by estimating the
present value of the projected future cash flows to be generated by the business.12 Possibly one
of the most common income valuation methods is the discounted cash-flow (“DCF”) method. The
DCF method recognizes that a business creates economic value over time, in which the present
value of future cash flows decreases as a function of time.13 Discounted cash flow valuation is a
tool for estimating intrinsic value, in which intrinsic value reflects the value of the asset based upon
its fundamentals.14 The DCF formula is generally presented as the following:
Value of Asset =
E(CF 1 ) + E(CF 2 ) + E(CF 3 ) …. + E(CF n )
(1 + r) (1 + r)𝟐 (1 + r)𝟑
(1 + r)𝒏15
E(CF) = estimated free cash flow
r = discount rate
n = period
To capture this function, the DCF method consists of three main parts: (1) projected discrete
period cash flows to the firm; (2) the terminal value; and (3) discount rate.16

12

Stan Bernstein, Susan H. Seabury, & Jack F. Williams, Admitting Expert Valuation Evidence before the
US Bankruptcy Courts, 85 (2017).
13
Dr. Israel Shaked & Robert F. Reilly, A Practical Guide to Bankruptcy Valuation, 166, (2d ed. 2013).
14
Aswath Damodaran, Valuation: Lecture Note Packet 1 Intrinsic Valuation (January 2020), slide 2,
http://people.stern.nyu.edu/adamodar/pdfiles/eqnotes/valpacket1spr20.pdf.
15
Id. at 3.
16
Stan Bernstein, Susan H. Seabury, & Jack F. Williams, Admitting Expert Valuation Evidence before the
US Bankruptcy Courts, 86 (2017).
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Projecting Cash Flows
The first step in the DCF analysis is projecting future cash flows for the entity. The
projections should accurately reflect the expected true cash flow to the firm over a discrete period
of time.17 Additionally, cash flows are generally characterized as accruing to either equity
shareholders or cash flows to invested capital, which represents cash flows to equity shareholders
and holders of interest bearing debt.18 Cash flows to equity shareholders is characterized as the
direct equity method, whereas the cash flows to equity shareholders and holders of interest bearing
debt is referred to as free cash flow.19 In the DCF method, free cash flows are typically used, and for
the purposes of this paper, free cash flows will also be utilized. The formula to calculate the free
cash flow is the following:
Net Income after Tax
Plus: interest expense (tax affected)
Plus: depreciation, amortization, and other noncash changes
Less: incremental “debt-free” working capital needs (can be plus)
Less: incremental capital expenditure needs
Equals: net cash flow to invested capital 20
Further, in conducting the projections, one should critically assess the economic outlook, industry
outlook, and historical trends of the enterprise or asset being valued.21 Once cash flows have been
projected, the expert must turn to the terminal value.

Calculating the Terminal Value
Terminal value (TV) is the value of a business or project beyond the forecast period when
future cash flows can be estimated. Terminal value assumes a business will grow at a set growth

17

Id. at 87.
James R. Hitchner, Financial Valuation: Applications and Models 128 (4th ed. 2017).
19
Id. at 128 - 129.
20
Id. at 128
21
Jack Williams, Teaching Business Valuation to Lawyers... and Other Unnatural Acts, at 20.
18
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rate forever after the forecast period.22 One such model to calculate the terminal value is the
perpetuity growth formula, which is the following:
TV t = (FCFt+1) / (k - g)
TV t = Terminal value in year t
FCF t + 1 = “Normalized” Free cash flow in year t+1
g = assumed constant growth rate in perpetuity
k = discount rate (generally WACC) 23
Once the terminal value is determined, the discount rate can be determined.

Determining the Discount Rate
The discount rate is the rate of return that would be required by providers of capital (debt
and equity) to the company to compensate the investors for the time value of money and the
systematic risk inherent in the particular investment.24 Moreover, the cost of capital depends on
the risk characteristics of the investment, not the investor.25 In calculating the discount rate, the
weighted average cost of capital (“WACC”) needs to be determined. Computing a WACC requires
determining the capital structure weights, an after-tax cost of debt, and a cost of equity.26
The capital structure is the particular combination of debt and equity used by a company
to finance its overall operations and growth.27 When valuing a minority interest, i.e., a noncontrolling interest, it is appropriate to use the actual capital structure of the enterprise.28

22

Akhilesh Ganti, Terminal Value, (September 18, 2019),
https://www.investopedia.com/terms/t/terminalvalue.asp
23
Jack Williams, Teaching Business Valuation to Lawyers... and Other Unnatural Acts, at 46.
24
Stan Bernstein, Susan H. Seabury, & Jack F. Williams, Admitting Expert Valuation Evidence before the
US Bankruptcy Courts, 89 (2017).
25
James R. Hitchner, Financial Valuation: Applications and Models 186 (4th ed. 2017).
26
Jack Williams, Teaching Business Valuation to Lawyers... and Other Unnatural Acts, at 30.
27
Alicia Tuovila, Capital Structure (April 11, 2021),
https://www.investopedia.com/terms/c/capitalstructure.asp#:~:text=The%20capital%20structure%20is%2
0the,its%20overall%20operations%20and%20growth.&text=Debt%20comes%20in%20the%20form,prefer
red%20stock%2C%20or%20retained%20earnings.
28
James R. Hitchner, Financial Valuation: Applications and Models 192 (4th ed. 2017).
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However, if valuing a controlling interest, it may be appropriate to use an industry based capital
structure under the premise that a controlling buyer will attempt to optimize the capital structure
of the enterprise.29 Next, the cost of debt can be determined.
The cost of debt is the actual rate an enterprise pays on interest-bearing debt multiplied
by 1 minus the enterprise’s tax rate.30 Additionally, the cost of debt can be determined by using
the typical borrowing rate of the subject company’s industry or using the yields for minimum
investment grade bonds based on the S&P BBB Bond Yield or Moody’s Baa Bond Yield.31 Lastly,
the cost of equity needs to be calculated.
The cost of equity represents the compensation the market demands in exchange for
owning the asset and bearing the risk of ownership.32 In order to determine the cost of equity, the
modified capital asset pricing model (“MCAPM”) is utilized. The MCAPM model attempts to
capture systemic risks associated with size and unsystematic risk associated with company specific
risk in order to derive a rate applicable to a specific valuation target.33 The below formula reflects
the MCAPM to determine the cost of equity:

Ke = Rf + β(Rm - Rf) + Rs + Rc
Ke = Cost of Equity
Rf = risk-free rate
β = beta/measure of systemic risk
(Rm - Rf) = equity risk premium for the entire market
Rs = risk premium for smaller size
Rc = risk premium for company specific risk 34

29

Id.
Id.
31
Jack Williams, Teaching Business Valuation to Lawyers... and Other Unnatural Acts, at 32.
32
Will Kenton, Cost of Equity (April 16, 2021), https://www.investopedia.com/terms/c/costofequity.asp
33
James R. Hitchner, Financial Valuation: Applications and Models 194 (4th ed. 2017).
34
Id. (A court of law may look unfavorably upon the risk premium associated with company specific risk).
30
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The risk-free rate (“Rf”) is the rate of return with no risk of default and no uncertainty about
reinvestment rates.35 Experts typically use the long-term US Treasury bond rates because the
market assumes there is no risk associated with these securities. The beta (“β”) is a measure of the
volatility, or systematic risk, of an individual stock in comparison to the unsystematic risk of the
entire market.36 The beta describes the activity of a security's returns responding to swings in the
market.37 Essentially, the beta informs investors how risky their security is in comparison to the
market as a whole. The equity risk premium captures the additional return of the private market
over government issued securities in order to compensate investors for the volatility associated
with the common stock.38 These aforementioned measurements make up the calculation for the
cost of equity. Once these are determined then the WACC can be calculated which is set forth
below:
WACC = (We * Ke) + (Wd * Kd * (1-t))
Kd = Cost of debt capital (pre-tax)
Ke = Cost of equity
Wd = % debt of target capital structure
We = % equity of target capital structure
t = Marginal corporate tax rate 39
It should be noted that determining a discount rate for a privately held company is more difficult
than a publicly traded company because no market exists for a private company’s securities,
therefore market values must be estimated to assign weights to the capital structure.40 Moreover,
using the standard cost of capital methodology may not be appropriate, particularly concerning IP

35

Stan Bernstein, Susan H. Seabury, & Jack F. Williams, Admitting Expert Valuation Evidence before the
US Bankruptcy Courts, 92 (2017).
36
Will Kentonl, Beta (May 19, 2019), https://www.investopedia.com/terms/b/beta.asp.
37
Id.
38
James R. Hitchner, Financial Valuation: Applications and Models 200 (4th ed. 2017).
39
Jack Williams, Teaching Business Valuation to Lawyers... and Other Unnatural Acts, at 30.
40
James R. Hitchner, Financial Valuation: Applications and Models 191 (4th ed. 2017).
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valuation.41 The following is a simple example of the DCF in practice with an emphasis on the
effects of the discount rate.

Example - The Effect of the Discount Rate
As previously described the formula for the DCF is the following (example XYZ, Inc):
Value of Asset =
E(CF 1 ) + E(CF 2 ) + E(CF 3 ) …. + E(CF n )
(1 + r) (1 + r)𝟐 (1 + r)𝟑
(1 + r)𝒏42
For an oversimplified hypothetical, we have company XYZ, Inc. with a discount rate of 10% and
the following free cash flow projections and terminal value:
Exhibit A: Discount rate - 10%
XYZ, Inc.

Year 1

Year 2

Year 3

Year 4

TV

FCF

$100

$150

$175

$200

$400

PVIF43

.909

.826

.751

.683

.683

PV44

$90.90

$123.90

$131.43

$136.60

$273.20

Total

$756.03

For company XYZ, Inc., using a discount rate of 10%, produces a total present value of $756.03.
However, if the discount rate is calculated to be 8%, the following occurs:
Exhibit B: Discount rate - 8%
XYZ, Inc.

Year 1

Year 2

Year 3

Year 4

TV

FCF

$100

$150

$175

$200

$400

PVIF

.926

.857

.794

.735

.735

PV

$92.60

$128.55

$138.95

$147

$294

Total

$801.10

41

John Rugman and Tony Hadjiloucas, Valuing IP and Determining the Cost of Capital,
http://www.buildingipvalue.com/05_SF/360_363.htm
42
Aswath Damodaran, Valuation: Lecture Note Packet 1 Intrinsic Valuation (January 2020), slide 3,
http://people.stern.nyu.edu/adamodar/pdfiles/eqnotes/valpacket1spr20.pdf
43
Present Value Investment Factor (“PVIF”) = 1/(1 + r)n
44
Present Value (“PV”) = FCF x PVIF
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With a discount rate of 8%, the total present value is $801.10. If the discount rate is calculated as
5%, the total present value is $876.08 (see below).
Exhibit C: Discount rate - 5%
XYZ, Inc.

Year 1

Year 2

Year 3

Year 4

TV

FCF

$100

$150

$175

$200

$400

PVIF

.952

.907

.864

.823

.823

PV

$95.24

$136.05

$151.17

$164.54

$329.08

Total

$876.08

As evident by the previous calculations, the discount rate plays a critical role in determining
the value of an enterprise or asset, which could be a significant difference in millions of dollars.

Market Approach
The market approach incorporates the “comparable or guideline public company” (“CCM”)
method and the “comparable or guideline merged and acquired transaction” (“TM”) methods to
value a business.45 In the CCM method, enterprise value is measured using the market values of
comparable publicly traded companies.46 In the TM method, value is measured using the observed
prices paid in acquisitions of comparable companies.47 Overall, the market approach estimates the
value of a firm based on values determined by the markets as a multiple of various financial
metrics.48 A typical metric that is used is the “earnings before interest, tax, depreciation and
amortization” (“EBITDA”). In both methods, the enterprise value of each comparable company is
divided by an easily calculable measure of the company’s scale or profitability, such as revenues
or EBITDA.49 The ratio of enterprise value to company scale (or profitability) is called a multiple.

45

Stan Bernstein, Susan H. Seabury, & Jack F. Williams, Admitting Expert Valuation Evidence before the
US Bankruptcy Courts, 98 (2017).
46
Ayotte, Kenneth & Morrison, Edward R., Valuation Disputes in Corporate Bankruptcy, 166 Univ. of
Penn. Law Review 1830 (2018).
47
Id.
48
Id.
49
Id.
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This multiple is then applied to the target company’s data to find the target’s estimated enterprise
value.50 However, what is critical in both methodologies is selecting the appropriate comparable
company because if an expert does not select the appropriate comparison then the estimated
value of the target firm will not be a reliable estimate.
Since this paper has discussed the various methodologies used to value a business or an
asset, the discussion will now shift to the apparent valuation practices in the music industry.

50

Id.
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MUSIC INDUSTRY VALUATIONS
In Music Money and Success, Jeff and Todd Brabec (the “Brabec brothers”) provided an
overview of how a purchase price for a music catalogue is calculated. First, the Brabec brothers
conveyed that the sale of a music catalogue is an asset sale, which means that a potential purchaser
is only acquiring the asset, i.e., the catalogue itself, and not the legal entity or corporation that
owns the musical compositions.51
The Brabecs then advised that the purchase price “is almost always based on a multiple of
the average annual net earnings of the selling company over the most recent three to five fiscal or
calendar years.”52 In simplest terms, you take the average net income of the past three or five years
for the catalogue and multiply it by some multiple. For example, if a catalogue had an average net
income of $1 million and the multiple that was determined was 10 then the purchase price would
be $10 million ($1 million multiplied by 10). In terms of the multiple, the Brabecs argue that the
buyer and seller will negotiate a multiple in order to calculate the purchase price.53 And as of the
date of the publication, the multiples ranged from 8 to 18.54 In determining the multiple, the
Brabecs advised that several factors affected this determination, such as the costs of borrowing
money to make the acquisition, the anticipated ability of the buyer to promote the catalogue in
new areas effectively, and others.55
However, in an article published in the Entertainment and Sports Lawyer journal in the
Winter of 2020, the Brabecs attempted to clarify some major points. They advised that “the
concept of multiples is a misnomer and often a simplistic view of looking at an acquisition.”56 They
51

Jeff & Todd Brabec, Music Money and Success: The Insider’s Guide to Making Money in the Music
Business (8th ed.2018) at 534.
52
Id.
53
Id. at 537
54
Id.
55
Id.
56
Jeff & Todd Brabec, Buying and Selling Music Catalogues (Winter 2020),
https://musicandmoney.com/node/212
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added that “a multiple is backed into only after there has been a determination of what the average
annual net income is for a catalogue and a purchase price agreed to.”57 They then provided the
following example:
For example, if a catalogue had an average annual net publishers
share of income (“NPS”) of $1,000,000 and the purchase price paid
was $12,000,000, the seller will say that the catalogue was sold for
a 12 multiple (i.e., $12,000,000 / $1,000,000 = 12). 58
They then cautioned that “this type of analysis may be easy to understand and very tidy but it is
many times far from the realities that go behind how the buyer values the catalogue….”59 They
warned that a “final purchase price is not a simple number x NPS calculation.”60
The Brabecs are correct that the purchase price is not a simple calculation and that a
multiple is backed into. However, their discussion of multiples does not convey how a multiple is
truly used to determine the deal price. This multiple is used to calculate the deal price of future
transactions. The use of this multiple is the “Market Approach” that was discussed earlier, but
instead of utilizing EBITDA, one can use NPS. And as discussed earlier, in order to use the market
approach, one must find comparable transactions/assets. For instance, if an artist sold her
catalogue for $12 million, and the average NPS was $1 million then the multiple is 12. However,
this multiple is then used to determine the purchase price of another artist’s catalogue. For
example, if artist, Jane Song, had an average NPS of $2 million and we utilized 12 as the multiple
then her projected purchase price for her catalogue would be $24 million.
And as previously stated, the multiple is utilized to determine the sales price of a new
acquisition, and this price is based upon previous comparable transactions, in which a multiple was
backed into once a final deal price was determined. Further, their discussion of a how multiple is

57

Id.
Id.
59
Id.
60
Id.
58
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determined in their book is potentially problematic. They advised that the costs of borrowing
money to make the acquisition, and the anticipated ability of the buyer to promote the catalogue
in new areas effectively were some of the factors that affected the discussion of the multiple.
However, these factors should not be relevant in determining the intrinsic value of a catalogue
because these factors are based upon the risk characteristics of the investor and not the
investment. As previously discussed in the discussion of the cost of capital, the determination of
the cost of capital depends on the risk characteristics of the investment, not the investor,61 as
should the multiple because the price of a catalogue should be based on the fair market value, not
the investment value.
The Brabecs discussion of multiples does not convey all the methods by which deal price
is determined. However, David Dunne of Shot Tower Capital provided more methods for valuing
catalogues in a presentation before the American Society of Appraisers in August 2019. In the
presentation, Shot Tower advised that the following methods can be used to value catalogues: (1)
Discounted Cash Flow; (2) Investor Returns Analysis; and (3) Market Multiple Analysis.62
The DCF method has already been discussed at length, but the paper will now discuss the
views of the music industry experts, particularly those of Barry Massarsky with a focus on the
discount rate and Shot Tower Capital regarding the IRR and multiples.

The Music Industry Discount Rate
The prevailing discount rate utilized in the music industry was generally unknown to the
public. However, Barry Massarsky (“Massarsky”) of Massarsky Consulting shed some light on this
measure in an interview with Synchtank in December of 2020. For his part, Massarsky is

61

James R. Hitchner, Financial Valuation: Applications and Models 186 (4th ed. 2017).
David Dunn, Valuing Music Assets (August 2019), at 8, https://www.appraisers.org/docs/defaultsource/event_doc/2019_bvc_presentations_dunn---entertainment-valuation---valuing-musicassets.pdf?sfvrsn=2
62
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considered to be one of the leading experts in catalogue valuations and a prominent figure in many
deals.63
In the Synchtank article, Massarsky advised that the “discount rate is really the internal rate
of return.”64 Concerning the discount rate, he stated the following:
When we started out eight or nine years ago, up until recent times,
the prevailing notion was that the discount rate should be about
10%. . .. We’re now at 9% because the cost of capital is near zero in
the US, and we think it’s going to stay there throughout the Biden
administration. 65
Massarsky added that the decreased discount rate “inflates the multiple value by definition.”66 He
further advised that the current average multiple for publishing is at 17 to 18 times, in contrast to
multiples from 15 to 17 in 2019 and 13 to 14 in 2018.67
Similar to Massarsky, Shot Tower Capital is a major player in music catalogue sales,
and they have produced presentations and papers related to this area.

The Correlation Between the IRR and the Multiple
In Making Sense of Music Valuations, Shot Tower Capital did not expressly state that the IRR
was the discount rate, however they tacitly conveyed that the desired IRR upon exit was at least
9%.68 For instance, Shot Tower predicts that there will be a contraction in the growth of music
publishing revenue within the next 10 years and this contraction will lead to sales multiples

63

Ed Christman, Dealmakers Directory (November 30, 2020), https://www.billboard.com/articles/deepdive/songs-for-sale/9489159/dealmakers-directory
64
Emma Griffiths, Money Moves – Barry Massarsky on Data-Driven Catalog Valuations and Drivers of
Growth in The Music Investment Market (December 2, 2020), https://www.synchtank.com/blog/moneymoves-barry-massarsky-on-data-driven-catalog-valuations-and-drivers-of-growth-in-the-musicinvestment-market/
65
Id.
66
Id.
67
Id.
68
David Dunn and Robert Law, Making Sense of Music Valuations (Winter 2021), slide 27.
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decreasing.69 They added that this contraction will have a varying impact on investors' IRR, which
will depend on the growth of cash flows and how much multiples decline within the next five
years.70 They produced the following chart to show this:

Source: Making Sense of Music Valuations by Shot Tower Capital at page 27.

They advised that “for publishing catalogs (top chart), if a catalog keeps pace with analyst growth
projections, the returns appear strong even with an assumed decline in multiples from 20x
currently to 15x in five years.”71 Further, they asserted that if catalogues grow at “50% of industry
projections, returns on entry multiples above 17x today begin to look thin at a 15x exit.”72
Within the above table, Shot Tower has bracketed the IRRs upon exit that are most
desirable. And the most desirable unlevered IRRs upon exit are at least 9%. Further, if economic
conditions are favorable, then a multiple of 20x does not produce an unlevered IRR above 9%,
therefore one may imply that a buyer may not desire to purchase a catalogue at a multiple of 20x.
Similarly, if economic conditions are unfavorable, an investor may not desire to purchase a
catalogue at a multiple of 17x or more. Lastly, Shot Tower’s tacit preference for an IRR of at least
9% supports Massarsky’s usage of the 9% discount rate/IRR.

69

Id. at 26
Id. at 27
71
Id.
72
Id.
70
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Issues with Music Valuation Fundamentals
First, the discount rate, which is the WACC for purposes of fair value, may be different
from the internal rate of return (“IRR”) because each calculation serves very different purposes.73
The usage of the IRR is used for investment analysis74, not a fair value analysis. As such, “companies
want the IRR of any internal analysis to be greater than the WACC in order to cover the financing”
of a potential investment.75 Further, if the IRR is greater than the WACC, this “may suggest that
the price paid for the business is not consistent with the fair value.”76 In simple terms, the buyer
may be buying the asset at a bargain price77 and not its fair value. Thus, if the IRR is used as the
discount rate then artists may not be receiving the fair value for their catalogues. In contrast,
banks, private equity firms, and other investors may be purchasing catalogues at a bargain.
Related to the discussion of discount rates, the writer asked Professor Aswath Damodaran
to share his opinion of Massarsky’s interview. And as background, Professor Damodaran has a
Ph.D. in finance from UCLA, teaches the MBAs at NYU, has produced numerous books and papers
related to valuations, and is globally recognized as an expert in the field of Finance.78 Due to time
constraints, Professor Damodaran only opined on Massarsky’s above quote, and he stated the
following:
The T. Bond rate is lower than it has ever been in history, and the
cost of capital reflects that, but the cost of capital is your discount
rate. 79

73

Jean Folger, What is the Difference Between WACC and IRR? (July 21, 2019),
https://www.investopedia.com/ask/answers/062714/whats-difference-between-weighted-average-costcapital-wacc-and-internal-rate-return-irr.asp
74
Id.
75
Id.
76
Raman Reet Singh, Relationship Between WACC, WARA, and IRR in the context of purchase price
allocations (November 25, 2020), https://www.linkedin.com/pulse/relationship-between-wacc-wara-irrcontext-purchase-singh-ca-cfa/
77
Id.
78
Biography of Aswath Damodaran. https://execed.stern.nyu.edu/pages/aswath-damodaran
79
Professor Damodaran’s response is archived in the writer’s email.
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As addressed by Professor Damodaran, the cost of capital is the discount rate, and in order
to determine the cost of capital the WACC formula is used, which is the following:
WACC = We * Ke + Wd *Kd * (1-t) 80
It appears that Massarsky may be confusing the risk-free rate, which is used to calculate the cost
of equity, with the cost of capital. And at the time of his interview on December 2, 2020, the riskfree rate was .95.81 Additionally, the writer sought the opinion of another valuation expert,
Professor Jack Williams.
As background, Professor Jack Williams PhD, JD, CIRA, CDBV, CTP, has “over 30 years of
experience in bankruptcy and financial distress-related matters, and fraud and forensic
investigations, providing consultation and expert witness services in the areas of business
restructuring, bankruptcy and insolvency taxation (federal, state, and local), public finance, and
commercial and intellectual property (IP) damages modeling.”82 Additionally, he has qualified as a
valuation expert in the court of law numerous times.83
In regard to Massarsky’s statement, Professor Williams provided a few “back of the napkin
inputs” and stated the following:
The RFR (risk free rate) is 1.69% (as of 4/1/21) 84. You can use an ERP
(equity risk premium) around 6.6 to 7 based on how you calculate.
Then use a beta of 1. The cost of equity is not near zero in my book.
And the cost of debt is low for sure. 85

80

See discussion of WACC earlier in paper
Daily Treasury Yield Curve Rates, https://www.treasury.gov/resource-center/data-chart-center/interestrates/pages/TextView.aspx?data=yieldYear&year=2020
82
Professor Jack Williams biography. https://www.bakertilly.com/contact/directory/jack-f-williams
83
Id.
84
https://www.treasury.gov/resource-center/data-chart-center/interestrates/pages/TextView.aspx?data=yield
85
Professor Williams’ statement is maintained in the writer’s email correspondence.
81
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It appears evident in Professor Williams’ statement that the cost of capital is not near zero because
the cost of equity is not zero and the cost of debt is not zero, so therefore the cost of capital
cannot be zero or near zero.
Thus, based upon the opinions of experts in the field valuation, the cost of capital is not
near zero. Additionally, music industry experts may be confusing the risk-free rate, which is used
to calculate the cost of equity, with the cost of capital. Furthermore, if the music industry is utilizing
the internal rate of return as the discount rate, then artists may not be receiving the fair value of
their catalogues.
The next section will briefly discuss some of the possible discount rates that could
potentially be used for catalogue valuations.

Discount Rates in the Entertainment Industry
In addition to his above statement, Professor Damodaran stated that based upon his
research, the cost of capital for the entertainment industry should be around 5 to 6%. Further,
Professor Damodaran provides a spreadsheet that contains the potential cost of capital for
numerous industries (http://pages.stern.nyu.edu/~adamodar/ ). Damodaran’s spreadsheet allows
the user to manipulate the different data inputs. And if the risk-free rate was changed to .95 as of
the date of Massarsky’s interview, the cost of capital would be 4.84%. Additionally, if we increased
the ERP to 7% as used by Professor Williams then the cost capital would be 6.59%. Regardless,
whether the cost of capital is 4.84% or 6.59%, these are lower than the projected cost of capital
of 9% that is used in the music industry. And if you refer to Exhibits A, B, and C, one can see the
implications of various discount rates, which could be a difference in millions of dollars for an artist.
However, as previously mentioned, a company’s cost of capital reflects its unique capital
structure. For this reason, Damodaran’s entertainment industry projections may not entirely apply
to music catalogues because these are assets with unique characteristics as intellectual property.
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However, this can be rectified by unlevering86 and then relevering the beta for a potential
catalogue to ensure that the cost of capital reflects the unique capital structure of the asset.
In Shot Tower’s Making Sense of Valuations, Shot Tower valued Hipgnosis Song Fund and
Warner Music Group, and calculated the WACC for each firm. For Hipgnosis, they determined
that the WACC was 7.1% and for WMG the WACC was 5.5%.87 For inputs, they utilized an
Expected Market Return of 6.4% and a risk-free rate of 1.7%.88 Regarding the risk-free rate, Shot
Tower used the yield on the 20-year treasury bond as of 2/1/21.89 However, the 10-year t-bond
rate is also commonly used, and on 2/1/21 the 10-year rate was 1.09. Shot Tower also appeared
to unlever and relever the betas in order to reflect the relevant capital structure for each firm, and
they calculated a beta of .8 for Hipgnosis and a beta of .9 for WMG. They then added a size
premium, and they appeared to add a premium to the market risk premium and called it adjusted
market risk premium.90
Thus, it appears that Shot Tower’s determination of the discount rate/cost of capital for
Hipgnosis and WMG, 7.1% and 5.5% respectively, are within range of Professor Damodaran’s
estimates for the cost of capital for the entertainment industry. However, as previously
communicated, it appears that the IRR is the discount rate that is used to value catalogues, which
may not provide artists their fair value. And because artist may not be receiving the fair market
value of their catalogues utilizing the DCF method then valuations using the Market Approach
may also be depressed.

86

Akhilesh Ganti, Unlevered Beta (September 19, 2021)
https://www.investopedia.com/terms/u/unleveredbeta.asp
87
David Dunn and Robert Law, Making Sense of Music Valuations (Winter 2021), slide 47 & 55.
88
Id.
89
Id. The rate was 1.66 but they rounded up one decimal place
90
The adjustment was always upward.
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The Market Approach May Produce Depressed Values
As previously stated, the Market Approach utilizes a multiple from comparable transactions
and applies it to the target company’s data to find the target’s estimated value. However, as
discussed above, if the IRR is being utilized as the discount rate this can likely produce a price at a
bargain, i.e., not at fair value. Therefore, if prior transactions utilized the IRR, then those
transactions were sold at a discount, and any future transactions that utilized the multiple from
those prior transactions would likely also be at a discount. Thus, artist catalogues may have been
bought and sold at a discount whether the income approach or market approach was used.
At this point, this paper has covered valuations from a pure financial perspective, but it will
now cover valuations from a legal perspective.
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IN RE: APPRAISAL OF THE ORCHARD
ENTERPRISES, INC.
In re: Appraisal of the Orchard Enterprises, Inc. the common stockholders (“petitioners”) of
The Orchard Enterprises, Inc. (“Orchard”) disputed the share price they were offered by Orchard’s
controlling stockholder and the following litigation ensued.91 And relevant to our discussion,
Orchard primarily made “money from the retail sale (through digital stores such as Amazon and
iTunes) and other forms of exploitation of its controlled, licensed music catalogue, which includes
artists ranging from the rapper Pitbull to jazz musician Wynton Marsalis.” As of 2010, this core
business made up 90% of Orchard’s total revenue, with the other revenue coming from the
distribution of other digital content. For our discussion, we will only highlight the Court's findings
regarding the Market and DCF approach. But prior to that discussion, the Court laid out the
standard and premise of value.
The Court advised that for an appraisal proceeding, the Court needed to determine the fair
value of Orchard and “fair value” meant “the value of the company to the stockholder as a going
concern, rather than its value to a third party as an acquisition.”92 Next, the court addressed the
valuation approaches that each side utilized to arrive at an enterprise value.
Regarding the market approach, the court rejected this approach because it was “difficult
to find companies that actually [did] the same thing as the subject company,” i.e., there were no
true comparable companies. The Court noted that “although the comparables were in a related
‘space,’ there were no other companies that derived most of their revenue by obtaining the right
to and then distributing digital access to music. Orchard competes to acquire digital rights to music
and video content and to distribute digital content with the independent label distribution

91

In re: Appraisal of the Orchard Enterprises, Inc., C.A. NO. 5713-CS (DEL. CH. JULY 18, 2012).

92

Emphasis added
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subsidiaries of the four major record label groups – Sony, Universal Music Group, EMI and Warner
Music Group – but these competitors are embedded in larger entertainment behemoths.”
Therefore, since Orchard did not have any true comparables the court relied on the DCF approach
because it had the “greatest confidence within the financial community.”93 And with the DCF
approach, the Court first discussed the discount rate.
In calculating the discount rate, the Court advised that it “preferred the more academically
and empirically-driven CAPM model” over other methods, such as the build-up method.94 With
the CAPM model, the Court acknowledged that it was appropriate to add a size premium to the
calculation given the size of the enterprise. However, the Court rejected a company-specific risk
premium, and in turn, asserted that it would be better to reflect this perceived risk within the cash
flow projections instead of the discount rate.
The Court stated that by adding a company-specific risk premium to the CAPM analysis
that this “double counts Orchard’s risks of failing to achieve projections. . . and the appropriate
way to deal with company-specific risk would be to weight the cash flows differently.” In all, the
Court rejected the company specific risk premium, but accepted the addition of a size premium
“because there is evidence in empirical returns that investors demand a premium for the extra risk
of smaller companies.”

Takeaways from the Case
As conveyed by the Court, the Court sought to determine the fair value of the enterprise,
and not the value to a third party as an acquisition. Further, the Court highlighted the usage of the

93

Cede & Co. v. JRC Acquisition Corp., 2004 WL 286963, at *2 (Del. Ch. Feb. 10, 2004) (DCF analysis
“has featured prominently in this court because it … merits the greatest confidence within the financial
community.”)
94
Ibbotson’s Build-Up formula starts with the risk-free rate and adds expected risk premiums designed to
reflect the additional risk of an equity investment.
(http://edu.nacva.com/preread/2012BVTC/2012v1_FTT_Chapter_Five.pdf)
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CAPM formula to calculate a discount rate. In contrast, the Court did not utilize the WACC to
determine the discount rate because Orchard was a debt free enterprise, therefore it did not have
a cost of debt, so the WACC was not applicable. And more importantly, the Court made no
mention of an IRR as a discount rate. Essentially, the Court wanted to determine the fair market
value of the enterprise and not the investment value, so the relevant discount rate for this
calculation was the cost of equity, not an IRR.
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REALITIES OF THE DEAL
In an interview with independent music catalogue valuation expert, Alaister Moughan of
Moghan Music, Moughan conveyed some of the realities of the deal process. First, he advised that
the “market is coming to artist,” which means that investors are approaching artists to purchase
their catalogues. Prior to this, Moughan advised that it was the reverse, in which an artist would
approach a potential buyer. But in that scenario, the artist may have approached a potential buyer
because they may have been in financial distress. However, Moughan stated that music catalogue
acquisitions have been so rampant because of low interest rates. Further, he advised that covid
has proven that music is recession proof, which is causing investors to flock to this space.
In terms of the valuation process, Moughan advised that the use of multiples is outdated,
but they are still used because of their simplicity. He advised that the DCF approach is used, in
which the forecast period for projections is generally ten years along with a terminal value. Besides
the mechanics of the valuation process, Moughan described the roles of individuals in the deal
process, particularly the artist’s lawyer and business manager.
Moughan conveyed that an artist’s lawyer and business manager appear to “pass the buck”
in terms of who should do more due diligence to properly value an artist’s catalogue. Moughan
advised that this occurs because of the volumes of data that need to be analyzed in order to
conduct a proper valuation. He conveyed that it appears that neither the lawyer nor business
manager appear equipped nor desire to analyze the data properly.
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FINAL CONSIDERATIONS
Artists and their representatives need to perform an independent valuation of the artist’s
catalogue so that an artist may receive the fair value for their work. The need to find the fair value
for a catalogue is not only backed by finance theory but also the court of law. And this valuation
process has to go far beyond a discussion of only multiples. For instance, every input for the WACC
needs to be analyzed, cash flow projections analyzed, and the appropriate capital structure needs
to be determined for the catalogue. This analysis is critical because buyers and their advisors
appear to be using the IRR as the discount rate instead of the WACC or CAPM, and this can lead
to artist selling their catalogues at a discount instead of fair value. Moreover, it is critical that artist
independently perform their own valuation because they are up against sophisticated buyers. In
all, the artist and their representatives need to do more due diligence, and it's incumbent upon the
artist’s lawyer and other representatives to look beyond the multiple.
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